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•fBSTSTO DETERMINE WHETHER A STOCKDIVIDEND
\ IS TAXABLE INCOME

\ By W. Lewis Roberts*
The edited States Supreme Coutt in Eisner v. Macomber,^

decided in\j920, raised a questiou tl)^t has ever since given
trouble to th^ourts, the Board of Tax /VWals, and the Internal
Revenue Bureau; What stock dividends is^^ed by corporations
to their stoekholHers constitute income to the^tockholders and
are taxable as sucKJ In the particular instan^ya dividend of
common stock ivas i^ied to holders of common stTs^k. The ma
jority of the Court herd that such a stock dindend not in
come and therefore co^d not be taxed under the Sixteenth
Amendment, which authomed a tax on income from what^ever
source derived. \

Mr. Justice Pitney quort^ from an earlier opinion of th^
Court to the effect that astocl^lividend takes nothing from the
property of the corporation and adds nothing to the share
holder's interest "mat has ha^ened," he said, "is that the
plaintiff's old certificates have be^split up in effect and have
diminished in value to the extent ofUhe value of the new." It
•'m^;ely changed the evidence which r^resented that interest".
Purtn^i^ore, he asserted that since th^^toek di^^dend in ques
tion wasWt income, Congress did not ha^power to tax it with
out apporthmment. \

Mr. Jusl^ Holmes dissented on the grXind that the word
"income" in tl^^^Sixteenth Amendment shoul^e read to cover
such dividends, fh^ that in his opinion this the obvious
understanding of it^urpose. Mr. Justice Brandei^dn his dissent
went to great length'in stating his objection to t^ majority
view. On the analogy of ^.partner's interest in the pa^ership's
gain for ayear, he maintained that segregation of asset^^vas not
essential to corporate gain income of the sliareholder. p\-ther-
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••CHILD MARRlAflKK" IN KKXTIU'KV

Kentucky, together with one or two sister southern states,
has received a jfreat denl of notoriety for its "cliild brides". In

fact, so well publicized 1ihv« been tin- is<)liilc<l ciiscs of cliild
murriafces that tlie priictic<; luis b«u!onu' linked with the nnine of
the state in the minds of many of llie jiiciiiIkts «if the news-
paper-reading public. TIic natural iiil'crcnn*, of ('ourse, would
be that Kentucky's marriage laws have been so fashioned as to
permit sttch marriages aiul to sanction their valid e.vistonce
when performed. It is the purpose of this uot*^ to examine the
statutory and judicial age reqiiireuieiits for marriage in the
state and to point out the various possibilities of validity of a
marriage relationship, one or both of the parties lo which are
within such an age cla.ssifieation as to be legally termed an in
fant.

Of the several statutory provisions bearing upon the <jues-
tion, the one most directly in ])oint is K'y. It. S. 4()'2.()2(), which
reads as follows;

"Marriage is prohibited and void:
(1) With an Idiot or lunatic;
(2) Between a white person and a Nejiro or mulatto;
(3) Where there is a husband or wife !ivin«, from whom

the person marrying has not been divorced;
(4) When not solemnized or contracted in the presence of

an authorized person or society;
(5) When at the time of marriage, the juale is under siartccn

or the female under fourteen years of age." (emphasis writer's)'

The statute, as enacted in 1851,2 prohibited marriages wlien
the male Avas under fourteen or the fenuile uii<ler twelve, and the
present form was adopted by an amciulnient in The Court
of Appeals has consistently Iteld marriages et)ntracted in viola
tion of each of the first four subsections absolutely void. It is,
then, clear that a marriage of a mental incompetent.' a Negro
and a white,'' of one havitjg a living spouse not divoreed,** or of

' These are not the only prohibited marriages. Kv. R, S. 402.010
prohibits consanguineous marriages.

'Ky. Acts 1850. c. 817, p. 213.
*Ky. Acts 1928, c. 156.
•Johnson v. Sands. 245 Ky. 520. 53 S.W. 2d 929 (1932).
"Moore v. Moore. 30 Ky. Law Rep. 383. 98 S.W. 1027 (1907).
• Barth's Adm'r. v. Berth, 102 Ky. 56. 42 S.W. IIIC (1897).
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parties w)m kniiwiiigly fail to coJiforni to the tormal require
ments of subsection (4)' c-an have no vali<lily from its inception.
Snbseetiori (.")), however, was not interpreted by the (!0urt until
lyiVi. in the rase of Crui»mir.i Creek Coal Corp. v. Nnpivr^ In
that ease it was hehl that a nnirriagj' in vi(»lation of sid)section
(Ti) was not void but nu'rely voidable at the o|>tion of the infant.
This result, while it ai»[>ears to eirenmvent llii' woriling of the

statute, whieh as elearly prohil>its this typ<' of purported mar
riage as it does those mentioned in the other sid)seetions. is eon-

sistent with the lioldings f)f other states" and appears to be tlie
projjer ojie upon the facts. There the father of a deceased miner
resisted a motion of the coal comj)any, before the Workmen's
Comi)ensation lioard, to .set asi(h? benefits which he received as
A dependent of the deeea.sed son. The moti<)n was made on the
around that the father had subsec|u<'ntly marricjl. The ap|)lic'ablc
statute declared that, "Compensation to any dependent shall
cense ... at the legal or conunon law marriage of such dei)eud-
ent.*'"' Napier, the father, contended that, since his marrisige
had been to an infant of thirteen years, it was voi<l uiuler the
statute. The ciuirt. h{>wever. decided against this contention,
holding that subsection (5) nnist be read and construed in con

nection with Ky. K. S. -lO'i.t):}!) an<l 4()'2.2r)(). whicli deiilare re-
spectively that,

"Courts having general equity jurisdiction may de
clare void a marriage ... at the instance of any next
friend, where the male was under sixteen or the
female under fourteen years of age at the time of the
marriage, and the marriage was without the consent
of the father, mother, guardian or other person having
the proper charge of his or her person, and has not
been ratified by cohabitation after that age."

flnd that,

"Where doubt is felt as to the validity of a mar
riage. either party may. by petition in equity, de
mand its avoidance or affirmance; but where one of

I the parties was within the age of consent at the time
of the marriage, the party who is of proper age may
not bring such a proceeding for that cause against the
party under age."

'Robinson v. Redd's Adm'r.. 43 S.W. 435 (Ky. 1897); sec Klenlte
v. Noonan, 118 Ky. 436. 81 S.W. 241 (1904).

•246 Ky. 569. 55 S.W. 2d 339 (1932).
•Willits V. Willits, 76 Neb. 228. 107 N.W. 379 (190C); Hunt v.

Hunt. 23 Okla. 490. 100 Pac. 541 (1909).
'"Ky. R. S. 342.080.
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liie court sjjid that, wlica all of the uhove-mciitioiieil see-
tions are read togetlier,

. . it is very plain that, notwithstanding subsection
(5) of Ky. R. S. 404.020 positively declares a marriage
void, when at the time it is consummated 'the male is
under sixteen, or the female is under fourteen years
of age,' it may be avoided in a court of equity (a) at
the insistence of a next friend, if it was performed
without the consent of the father, etc., or (b) where
one of the parties who (sic) was within the age of
consent at the time of the marriage. But, if the other
party js of proper age at the time of the ceremonial
marriage, he or she may not in a court of equity
avoid the marriage for that cause against the party
under age." ^

No case involvinjr tlie (lucstion of the iiiarriajfc of one below
the a '̂e of eoiiseiit Jias been d('cide(l ])y tlio Court of Ajipeals
since the Crnnimics (Week case. Jn view of tli<' l)road ]unf.Miajre of I
the court above (juoted, dictum thou{,'h it may be, in «]>i)Iication
to cases other than those involving Worknien's Compensation"
it seems entirely possible that the court woul<I in otlujr cases hold
a marriage merely voi<lable and not voiti, where it involved a
female between tlu; a;,''es of seven and fourteen, or a male between
the a{?es of seven and sixteen, it ai)j)ear.s, iiowever, that there is
room for considerable doubt that such a jnarriaye would be any
thing but fully valid if parental consent had been obtained.

Iiowever, an additional «rrouud for distintfuishinj: the
( nivimiea Creek irase niay be fonu<l. The ^Vorknlen's Compensa
tion statute, as hius been seen, {?ives the same effect to a "com
mon law nuirriajfe" jis to a "lejjal marj'iiijfe". At connnon law,
the marriajre of a fenmie of thirteen was not v<»id; lien(!e, it
uny:ht be ai'y:ued this statute' i)reserves it for Workmen's Com
pensation purj)oscs onlti, it still being void /oi- all others umler
Ky. K. S. 402.020.

As to marriages involving i)arties below the age «)f seven
years, no case has,been deci<led in Kentucky. It will be remem
bered, however, that such nuu-riages were absolutely void at

" In Edgewater Coal Co. v. Yates, 261 Ky. 335, 87 S.W. 2d 596,
597 (1935), it was said: "Common-law marriage.s, as such ai'e not
recognized in Kentucky. However, in applying section 4894 of the
statutes (Ky. R. S. 342.080), it has been necessary for us to apDly
rules m determinmg the status in the same manner as if such mar
riages were accepted as legal for all purposes."
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con.moa - and timt, tc, .i miiversally rcooBnized
nrin.iple "C xtatutm-.v ...n»lr,uaio„, tl.e .o.iimo.i law rules aio
not to be coLsideiTcl as sMinilanted unless expressly or b> neces-
sarv impUeatiou abrc^ated by statute. I., view of this prmeiple
then, and of tlie impelling social interest ni the protection of
such infants, any luarriajte eonlractea in Kentucky, one or bot
of the parties to wind, was below tl.e age of seven, would almost
certainly be doclare<l void from its inception.

Anotlier Keiiturky statute i>rohibits the issuance of a mar
riage license in case

. . either of the parlies is under twenty-one
years of age and not before married, . . . without the
consent of his or her father or guardian, or if there )s
none or he is absent from the state, without the con
sent of his or her mother personally given or certified
in writing to the clerk over the signature of the father,
guardian or mother, attested by subscribing wt-
nesses, and proved by one of the witnesses,
tered by the clerk. If the parties are personally un
known to the clerk, a license shall not issue until
bond, with good surety, mthe penalty of one hu^red
dollars is given to the Commonwealth, with condi-
tion that there is no lawful cause to obstruct the
marriage.'"'

In the ease of this statute, a.s witli all of the Kentucky mar- i:
riatre laws concerning non-atre, there is almost a total absence
of judicial interpretation. Adictum in an old case sustains the
position that a marriage ceremoniously contracted, but in viola-
tion of a similar statutory provi.siou would neverthele.ss be ,
valid.This is thought to be the more desirable holding and is
the almo.st universal rule of construction of such statutes in
other jurisdictions.'"' A penalty is provided for any clerk*® or
deputy clerk'" "knowingly" issuing a marriage license to any
persons prohibited from marrying, but no prosecution under
tJiese sections has been reviewed by the Court of Appeals. It is
apparent that the inclusion of the word "knowingly" constitutes
an almost invincible armor of ])rotection to any clerk who

" 43672 Burn, Ecclesiastical Law 394
(4th ed. 1781).

"Ky R. S. 402.210,

' ""v Kunr92 Eq®43'8, 112 At'l. 598 <1920); Ex parteHouopet" 5^2 WaT 41. io'o plc. 159 (1909); note 22 L.R.A.
402.990(8).

"Ky. R. S. 402.990(10).

•\? * 1.
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eliooses to take at face value tlie jussertiim of any applicant for
& license that he is above tlie ago of coiisoiit. A penalty of not
more than three years imprisonment is also provided for
"... any person who falsely personates the father, mother or
giiardian of an applicant in obtainin«f a license . . ."i"

The only remaining statute bearing upon the question of
the marriage of an infant is tlio one which jirovides that when a

. . female under sixteen years of age marries
without the consent of her father or guardian, or of
her mother if there is no father or guardian or he is
absent jfrom the state, the court having general equity
jurisdiction in the county of her residence shall, on
the petition of a next friend, commit her estate to a
receiver, who upon giving bond, shall hold her estate,
and, after deducting a reasonable compensation for
his services, pay out the rents and profits to her
separate use during her infancy, under the direction
of the court. When the wife arrives at the age of
twenty-one the receiver shall deliver her estate to her
unless the court considers it for her benefit to con
tinue it in the hands of the receiver.'"*

It' is interesting to note that, although the statutes forbid
the issuance of a license to any pcr.son uTulor the age of twenty-
one, without consent, the above provisi<Mi in fact appears to
jeeognize that such a marriage may ])e performed and to ac-
Jtnowledge its validity. This is true even though the female is
under sixteen and has married without j)arental consent! The
statutes, as. interpreted, liave apparently attempted to control

, infant marriage only by providing i>enalties for clerks or others
•who aid in the procurement of the license^ and not by invalidat
ing the marriage, althougli, presumably, Ky. R. S. 402.030 and
402.250 would still be con.sidered effective.

It is therefore submitted, in conclusion, that, as to the
validity of marriages in Konlueky of ])ersons below the age of
twenty-one, the following situation exists; (1) Marriages, one
or both of the parties to which are less than seven years of age,
are absohitely void from their ineejjtidn: (2) marriages in
which the female is betwo4?n the ages of seven and I'onrteeii

years of age, and those in which tlic male is between tlie ages
of seven and sixteen years of age, may be voidable at the suit
of the infant or of his next friend (altluuigh there is doubt on
this point where the consent of jiarents or guardian had been

' "Ky. R. S. 402.990(6).
" Ky. R. S. 402.260.
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obtained); (3) marriages duly i)erf()rmed but wherein one or
both of the parties is above tlie age of consent (fourteen for
females, sixteen for males) but below the age of twenty-one are
absolutely valid, although the clerk is jjrohibited, under })enalty
of a fine, from issuing a license to any ]>erson un<ler twenty-one
who docs not liave the consent of Ills i)ar<'nt orguiirdian; (4) the
estate of a female inider sixteen who marries without tlie consent

of her parent or guardian may be coinmitti?d to a receiver upon
petition of the infant's next friend; ('>) the statutes are in
serious need of clarifyitig revision.

It is further submitted that the marriage laws of Kentucky
may not, in any sense, be considered more lax with regard to
age reqinrements than are the laws of the great majority of the
states.-" The causes of the alleged frequency of child marriages
in this state are, therefore, to be sought in sociological studies,
since tliey do not result from any exceptional laxity in the law.

John R. Giiii-.Esi>iK

"See 1 Vernier, American Family Laws see. 29 (1931). Eleven
other jurisdictions have the same statutory age requirements for
females as does Kentucky, while twelve are lower. For males, nine
have the same, while eleven are lower.



'4

m

*•

i-r-

MAXSLAUGHTBRt ADt'T/rKRY AS I'KOVOOATTOX

Tlie si^lit of adultery as sufficient provocjitiini to rodiice an
offense which would otherwise be nuii'iicr to manshmtjliter is a
precept which the law has loiiy; recojritijci'd.' Althoujrh the exact
womb fi'om which it K])rang is a matter of specuhitioii, the thwry
beliind its inception is readily jipparenl. 'i'lie reason foi- niiti-
gatinj; a homicide on tlie basis of ])rov()C}ition is that man's
nature is such when sufficiently aroused by heat of passion, that
his mind is deaf to tlie voice of reason.- 'Phi- si<;ht of adultery
upon tlu' part of one's spouse, is sucli an ad as will arouse jrreat
passion : therefore the common law jiuV'es In their wisdom recog
nized that the passion aroused was sulTif-icut to rcduce an in-
tentioind homicide to manslaughter. Historic-ally there wen* two
re({uirements whicli had to accompany llic killinjr. They were:

' (1) there had to be ocular insi)ection of the act,-' and (2) tlie
mortal blow must have l)een strtieU in Ihe fii-Nt transport of
passion.'*

Portions of the historical view are still with us. In order
to determine what additions or sid)tractious have been made, the
general precepts laid down above will be examined individually.

First, let us examine the use of the wor<l adultery. It is j)er-
Laps best defined as illepil sexual inti'rcourse between two per
sons, at least one of whom is nuirried. The use of the word is one
of limitation as it restricts the invocation of the doctrine of
provocation to the spouse"' of the party <'an;rlit in the act. Tlie

' Hale, Pleas of the Crown 486 (1778).
' 1 Russell, A Treatise on Crimes and Misdemeanors 513-514

<3d ed. 1843).
'Pearson's Case, 2 Lewin 216. 168 Eng. Rep. 1133 (1835).
♦Foster, Crown Law 296 (2d ed. 1791).
*In Daniels v. State, 162 Ga. 366, 133 S.E. 866 (1926) it was held

that the same standard of conduct is required of a wife as is re
quired of a husband where a slaying urowing out of the sight of
adultery is concerned. As this is the only ca.se found where the wife
•was the slayer, there is a necessary implication that a single standard
would be applied in all cases of an adulterous killing. There is room
for doubt, however, due to the double standard applied in certain
similar cases. For example, in Kentucky, a husband can obtain a
divorce by proof of either adultery or lewd lascivious conduct on the
part of his wife; [Ky. R.S. (1946) 403.020 (4) (c)]; while the wife
must prove that the husband has lived openly and notoriously with
another woman. [Booth v. Booth, 12 Ky. L. Rep. 988 (1891)1. It
seems only just, however, that in criminal actions, a single standard
should be applied.

J7 X ////
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woi-<l is perhaps too confiniuy: for there are other situations
which are simihir in nature to the sijrht of adultery and which
arouse sucli passion that they mi«rht jiistify an extension of the
ride. For exaniple. n father eatclu's a person in an unnatui'al
sex act with his son" or (hiu^'hler or a brother finds his sister in
the ai't of fornicali<m." The passion avousc<l by such a siyht
would certainly he y:reat. As the passion is e(puil to that aroused
by the siyht of adultery, the law should iila<*e <">aeh in the same
cla.ss. Therefore, if Ihe si^jlit of adultery is sufficient provo<'a-
tion, the sijrht of acts such as these certainly sliould be suffi«*ient
to rcduce a Uillinjr wliich woidd otherwise he )inirdcr to mau-
slaufrhler. Tlw step which loj;ically folhtws is the abandonmonl
of the term adultery and the suhstilntion for it of th(> jilirase
"the siy:ht of illicit inlereonrse heiu}; praelic<'jl by or u]»«in a
spouse or a fenudc relative of close Uin or nnttatural acts b»«in«r
jH'acticed by or upon one of close kin.'' The term close kin
wotdd he liniited to wife. lHis!)and, sister, brother and child.

As was noted above, Ihe first f|ualifieati<(n placed upon Ihe
rule was that tlie killer had to have "ocular inspection" of the
act. Althou}rh the exact connotation to be placed upon tins
phrase is not certairj, it stron;;ly iniplies that the defendant

must have actually seen the parties engajrinfr in the act. This
does not apjiear to be a reasonable (ptalificaliim an<l it is the
opinion of this writer that such is not the rule today. In the case
of Cox V. Slaic." the defendant kiUK-ked on the door of the de-
<>eased's house. He heanl the bed sprin-js .sereechiny aiul ui>r»n
heinfr a<lmitted to the room foinnl the deceased in his inider-
clothes and his wife hidinj: in the next room. Tuder the "oenla.*
inspection" rule he would have been convicted of nuirder ft)r
killing; the deceased because he had not actually seen the ]>arties
in the act althou-jh there wa^ no doid)t in his mind that they luid
just been enjrajjin},' in intercoui'se. (Ireat heat of passion was
(|uile naturally aroused in the defendant and he killed the man.

"See Regina v. Fisher, 8 Car. and P. 182, 173 Eng. Hep. 452
(1837).

\S*ce Teague v. State, 67 Tex. Crim. Rep. 41, —, 148 S.W. 1063,
1064-1065 (1912).

"100 Tex. Crim, Rep, 402, 273 S.W. 580 (1925). The unusual in
struction indicating that the offense might have been justifiable is
based on Texas Penal Code, art. 1220 (Vernon 1936) which makes
justifiable the killing by a husband who catches the parties in the
act of adultery.



y.

m, •

Vi't-V. V. •

raiAas.-. .»'

\ .'•

200 Kkntucky Tja\v .Ioi'rxai.

Tt seems illogical to eonehulc tlmt llie (N'ri'iiihinl should he guiltj'
of murder in sucli a case si)ii])ly because Ihore was a door be
tween liim and the act, in spite of tlie fact tluil roasoiinblc men
fould draw but one inference from tlie circinnstancf's. The

fallacionsness of such a conclusion is readily apparent, anil it is
believed that the requirement of "oeubn- inspet-tion" di'feats.
the purpose of the rule, that is. to mitigate on the grounds of
lieat of passion. Tlierefore, it is submitted that Ihe only logical
test, pi'ovided the other )'e<(uirements are uu-t, is that the de
fendant find the ])arties under such cireiinistainces as would
lead to no other conclusion thau that the ])arties had just en
gaged. or were preparing to engage, iu the act."

The final eonimon law re«iuiremen1 that the mortal blow
must be struck in the first transport of jiassion is still alive
today. Although this phrase as siu-h is not often used, the ermrts-
hold that the killing nuist be intiualwlc and before the heat of
passion has subsided.^" Tlie word *'innne<liate" adds very little
to the phrase "in the first trausj)ort of passion" and it is be
lieved that neither term is clear. Il is tliererore siiggesteil that
wlienever the word "innnediate" is given in an instruction to a
jury, it should be pointed out thai, the lu'at of passion in an
ordinary man, as the law visujili/es sueh a person, cools rela
tively ((uickly, and therefore, it is np to the jury to distinguisli
between the word "immediately" and llie wonl "|iresently"
in arriving at whether or not llie j)assion of th<' particular de
fendant should liave cooled. The test then woul<l be if tl»e de

fendant killed ivimcdiatchj, the killing eoidd well be Hjan-
slaugliter. If, however, it occnrrcil inrsoilh/, or if the defend
ant's passion had actually cooled, it would be uuirder as the
ingredient of malice would be adde»l to the intentional killing.
Tliis distinction will certainly iu>t solve the i)rohlein but it is be
lieved that this will aid the jury in <leterminiug whether or not
the defendant's act was done uuiler tlu' smart of heat of
passion.

As heat of passion denotes an emotional state of u man's-
mind and provocation refers to those ads wliich arouse the mind
to such a state, it is readily <lisccrnibie that the sight of every
adultery will not be sufficient to reduce the offense. There are

'See State v, Pratt, 1 Housl. Cr. Cas. 249, 2(55-256 (Del. 1867).
Excellent instruction on reasonable circumstances.

'•'See Crowder v. State. 208 Alo. 697, —, 93 So. 338. 340 (1922).

y
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at lea.st two types of eases wlu>re s»ich a sight will not mitigate.
They are: (1) where the defendant has cojisentcd to the iiet,'̂
and (2) where the defeiulanl has a preconceived plan to entra])
the parties in the act combined witli an intent to kill.'̂ In tlu«se
instances, the element of su<l<letniess is eliminat«'d and the <le-
fendant htw had time to coolly calculate the lieinousnc-ss of t.ho
offense. Any killing that may occur under the above cotulilions
savors of revenge and hence is malicious. Kor this reason sndi a
killing is «leenied nuirder. It shonhl 1m' adde<l that mere sn.s-
]>iei<ni'-' or even the wife's admission" of past acts, even though
the mejital anguish nuiy be great,is not suliieient, situ-e this
would vi<ilatc the eardiind ])rincii)le that, words alone arr- not
deemed legal provocation.'"

In defending otu' charged with l.lie killing of another caught
iu the act of adultery, the skillful practitiojier has available one
of four alternatives in jireparing his ease. Fii-st, he can have
his client plead guilty and throw himself njuin the mercy of the
cojirt. !n practieaMy every i-ase this ends in a (juick tri]> to lhe
death house iinless tlu'rc; hapi>ens to he a statute luakiny; the
offense justifiable.'* The second alternative is that of self <le-
fensj*. This type of di-fense is connnon in the cjitrajnuent ca.ses.
The typical sitvmtion is where the defendant catches the parties
in the act, as he knew lie would, and then contends that fh<' ile-
ceased attacked him and that he killetl only to protect his life.'"
This defense is relatively weak for lhe defendant had too oltvio\Js
a motive fo kill for the jury to i)lac«' much cre<leuce in any story
that he ma.v tell. Moreover, in sueli cases it is hard to'ov<'rcome
the natural jiresumption tiuit the dcCendant was the aggressor.
However, it is used In (luitc a number of cases because an a<*-

" See State v. Holme. 54 Mo. 153, 165 (1873).
"People v. Gingell, 211 Cal. 532. 296 Pac. 70 (1931); State v.

Agnesi, 92 N.J.L. (7 Gummere) 53, 104 All. 299 (1918); Stale v.
Imundi, 45 R.I. 318, 121 All. 215 (1923).

"Stale v. John, 30 N.C. (8 Ire. Law) 330 (1848).
"Humphreys v. Stale, 175 Ga. 705, 1(55 S.E. 733 (1932): Sl5»te

V HerrinK, 118 S.C. 386, 110 S.E. 608 (1922).
'^Howell V. Commonweallh, 218 Ky. 734, 292 S.W. 329 (1927).
-Richardson v. Stale, 123 Miss. 232. 85 So. 186 (1920); State v.

Benson, 1H3 N.C. 795. Ill S.E, 869 (1922).
"6 Gkorcia Codk sec. 75 (Park 1914), see annotations for cases;

5 Utau Codk, lit. 103 sec. 28-10 (1943). see annotations for cases;
Texas Penal Code, art. 1220 (Vernon 193G).

'"State V. Agnesi. 92 N.J.L. (7 Gummere) 53, 104 All. 299
(1918).
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fiuittftl will follow in tlip <'V(Mit th<» jiiry dors hoHovo tho story.
Tlie third alternative is based on llic tt'clmical (lefinilion of

provocation. The case is bnilt aronnd iho pn-niisp tlint the de
fendant caught the iiartics in flu- act and was so blinded hy Jiis
passion that he becanu' deaf to the voice of r<'as{m.'" Tliis de
fense" is very effective as the avera«:r» juror has a natural avei--
sion for tlie despoiler of tlje bonie ami a •:rra1 syni)>nthy lor t)if
wj'onjrcd spouse. AHlioujfh Ibis line- of defense will ns\ially save
the defendant from capital punisbnient, it is used as a last resort
due to the fact that in most states it only niili;rates the offense
to iniuislauprhter. The fourth alternative Is defiiiifely the most
picturesque. The defense here is based on temporary insanity.-"
The tb'fendant testifies that he remembers seeinjr the parties in
the act, everythinjr went blanU and the ne.\f tliiny he remembers
i.s wakiuy iip several hours later in jail. This <lefeuse, often re
ferred to as the "unwritten law," is not loo effective for the
modern juror is too realistic to believe that a man j;oes insane
for an hour or .so during his whole lifetime and that the insanity
oecui's at the only time it could possibly have !)een of any ail-
vantajre to him.

As the existence of provo<'ation in lln- law of homicide has
not shown a tendency to fade, the sifrht of a<!nlter\- remains as
sufficient provocation to i-educe an intentional UilliuK to man-
slau^liter. A.s such, it is a stron^rly entrenched form of defense.
It must be admitted that siicli a sifrbt <lo{'s ordinarily create
great passion due to the deep posse.ssiveness that man feels for
his mate. As it does create such a «freat passion, the ldllin<r that
follows could not be said to be malicious. Therefore, it is loyi-
cally classified as a provoke<l homicide.

Un(iuestionably, however, snch a sijrht slumld not be held to
justify the offense, as it is in a ntnnber of states.-' Also, it is
believed that there should be a .strouy: movement to eliminate
such defen.ses as the "iniwritten law*' and that the offense

should be placed on a realistic j)lnne. The reason the law should
be more exacting: in sueh cases is that home ties are not as close
today as they were when the doctrine was conceived. Tins is

"State V. Lee, 6 W. W. Harr. 11, 171 Atl. 195 (Del. Ct. Oyer and
Ter. 1933).

"See Commonwealth v. Whitler, 2 Brewst. 388, 393 (Pa. 1868);
State v. Pratt, 1 Houst. Cr. Cas. 249, 269 (Dei. 1867).

" See note 17 supra.
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conclusively proved by the extreme advance in divorce rates in
recent years. It hi '̂ically follows that as the marriajjc bonds
j^row incn'asinjily l<»)se. the siy^ht of adultery will become more
fre(|Ui'nt and hence while the passion aroused by such a sifrht
will in a majority of cases be sufficient to mitigate the offense,
extrinsic facts shoidd be carefnll.v weijihed to determine wheflier
the ))assion of the parti(!ular defendant was (irh(aU!j aroused.
This will eliminate tlie blind a]>|)lication of the nde to every
ease, but will allow it in those cases where; the defendant was
actually overcome l)y Ids heat of ])assion.

It is believed lhat all that is re<|uired toilay, realistically
speakiujr. is for a husband or wife to catch tlu^ parties in the act
of adidtery or to catch them in sneh circinnstanees as would
lead a reasonable nnni to believe that the parties had just en-
jja}ieil. or were ])reparintj to t'Ufxa^e, in the act and to kill im-
niediatelv provi<ied there lias been no (consent, or precoiu'eived
plan to entrap with the intent to kill. Tjiberal construction has
restjlted in too loose an application of the nde. "While the rule
remains finnlamentally so\ind. it should be cautiously and con
servatively applied in order that its purpose may be acliieved
umler nuxlern, ehau}^inJ^ social conditions.

It is further submitted that the word "adultery" is perhaps
too eonfinin«r as the sijjlit of nnnatjiral sex acts bcinR committed
upon a son or dau;:hter or fornication wyton a daughter or sister
arouse a passion which is on a par with that of the sipht of
adultery. Within the limits as defined above and with this last
extensi(m, it is believed that the leniency of the law in the cases
under disciission should «,nve way to the increased need for
.severe punishment of jiersons committing,' homicide. Too many
other legal remedies— are available to the wronged party to con
tinue to )>erpctua1e a loose application of a doctrine which does
not strenuously discourage the taking of a human life. It sliould
be borne in mind that one cannot make one's spouse virtuous by
killing, and when the flame of life is once snufled out, nothing
but eternity can restore it.

IIarrv B. Millkr, Jit.

"Divorce, alienation of affection and prosecution for adultery,
to name a few.


